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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 
[  41 CFR  Part  50-201  and  50-206  ] 

WALSH-HEALEY  PUBLIC  CONTRACTS 
ACT 

Procedures  and  Interpretation 
AGENCY:  Department  of  Labor. 
ACTION:  Proposed  rule. 

SUMMARY :  It  is  proposed  to  amend  our 
regulations  and  codify  our  interpreta¬ 
tions  Issued  imder  the  Walsh-Healey 
Public  Contracts  Act.  Experience  has 
demonstrated  a  need  for  these  clarifying 
and  interpretative  amendments. 

DATE:  Comments  on  this  proposal  will 
be  received  until  June  20,  1977. 

ADDRESSES:  Comments  should  be  sent 
to  the  Administrator,  Wage  and  Hour 
Division,  Room  S3502,  New  Department 
of  Labor  Building,  200  Constitution  Ave¬ 
nue,  NW.,  Washington,  D.C.,  20210.  Tlie 
comments  may  be  examined  during  reg¬ 
ular  working  hours.  After  expiration  of 
the  time  for  submitting  comments  the 
comments  will  be  evaluated  and  appro¬ 
priate  action  taken. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Alvin  Bramow,  Deputy  Associate 
Solicitor,  Division  of  General  Legal 
Services,  OfiBce  of  the  Solicitor,  Room 
N2464,  New  Department  of  Labor 
Building,  200  Constitution  Ave.,  NW., 
Washington,  D.C.  20210,  phone  202- 
523-8293. 

SUPPLEMENTARY  INFORMATION! 
It  is  proposed  to  codify  in  41  CFR  Part 
50-201  the  fact  that  Walsh-Healey  Public 
Ccmtracts  Act  determinations  of  eligibil¬ 
ity  of  a  bidder  as  a  manufacturer  or 
r^mlar  dealer  are  usualy  made  by  the 
contracting  ofBcer  and  reviewed  by  the 
Department  bf  Labor.  It  is  further  pro- 
po^  to  codify  our  position  that  bad 
faith  misrepresentations  concerning  a 
bidder’s  being  a  regular  dealer  or  manu¬ 
facturer  are  a  basis  for  the  contracting 
officer’s  voiding  the  contract  ad  initio. 
Also  new  Walsh-Healey  Act  regulations 
issued  by  agencies  other  than  the  De- 
partaient  of  Labor  would  require  ap¬ 
proval  of  the  Administrator  prior  to  be- 
ccaning  effective.  Current  regulations 
would  not  require  such  approval  and 
would  remain  in  effect  except  for  those 
at  variance  with  Department  of  Labor 
Regulations.  Interpretation  of  the  terms 
manufacturer,  assembler  and  regular 
dealer  are  proposed  to  be  included  in  a 
new  part,  41  CFR  Part  50-206. 

This  dociunent  was  pr^ared  imder 
the  direction  and  control  of  Warren  D. 
Landis,  Acting  Administrator,  Wage  and 
Hour  Division,  Room  83502,  New  De- 
partmoit  of  Labor  Building,  200  Consti¬ 
tution  Ave.,  N.W.,  Washington,  D.C. 
20210,  phone  202-523-8305. 

Accordingly,  it  is  proposed  to  amend 
Part  50  of  Title  41  as  follows : 

1.  It  is  proposed  to  amend  Part  50- 
201  by  adding  a  new  paragraph  (b)  to 
S  50-201.101,  making  the  present  section 
into  paragraph  (a)  with  appn^riate  re¬ 


designation  of  the  subparagraphs  there¬ 
in,  as  follows: 

PART  50-201— GENERAL  REGULATIONS 

§  50-201.101  Manufacturer  or  regular 
dealer. 

(a)  Definitions.  A  bidder  or  ccmtractor 
shall  be  deemed  to  be  a  “manufacturer” 
or  “regular  dealer”  within  the  meaning 
of  the  stipulation  required  by  section 
1(a)  of  the  act  and  §50-201. 1(a)  if  he 
falls  within  one  of  the  following  cate¬ 
gories: 

(1)  A  manufacturer  is  a  person  who 
owns,  operates,  or  maintains  a  factory 
or  establishment  that  produces  on  the 
premises  the  materials,  supplies,  articles, 
or  equipment  required  imder  the  con¬ 
tract  and  of  the  general  character  de¬ 
scribed  by  the  specifications. 

(2)  A  regular  dealer  is  a  person  who 
owns,  operates,  or  maintains  a  store, 
warehouse,  or  other  establishment  in 
which  the  materials,  supplies,  articles,  or 
equipment  of  the  gener^  character  de¬ 
scribed  by  the  specifications  and  required 
under  the  contract  are  bought,  kept  in 
stock,  and  sold  to  the  public  in  the  usual 
course  of  busmess. 

(i)  A  regular  dealer  in  lumber  and 
timber  products,  if  a  wholesale  lumber 
dealer,  may  be  a  person  who  owns,  opeT~ 
ates,  or  maintains  a  place  of  busmess  in 
which  the  materials,  supplies,  articles, 
or  equipment  of  the  general  character 
described  by  the  specifications  and  re¬ 
quired  under  the  oimtract  are  bought 
for  the  account  of  such  person  and  sold 
to  the  puffiic  in  the  usual  course  of 
business:  Provided,  That  at  least  more 
than  50  percent  of  his  business  is  such 
purchase  and  sale  of  such  materials, 
supplies,  articles,  or  equipment;  And 
provided  further.  That  upon  all  orders  to 
manufacturers  for  direct  shipment  to 
the  United  States  he  agrees  to  insert  a 
notice  to  the  manufacturer  to  the  effect 
that  the  supplies  are  purchased  for  the 
United  States  and  that  the  manufac¬ 
turer  is  withm  the  terms  of  §  50-201.104 
requiring  compliance  with  the  provisions 
of  the  Public  Contracts  Act. 

(ii)  A  machine  tool  dealer  may  be  a 
person  possessing,  through  contract  or 
agreement  with  a  manufacturer,  the  re¬ 
sponsibility  for  selling  that  manufactur- 
er’-s  products,  with  respect  to  a  specific 
territory  and  who  is  authorized  by  such 
manufacturer  tn  offer  its  products  and  to 
negotiate  and  conclude  contracts  for  the 
furnishing  thereof:  Provided.  That  upon 
all  orders  to  manufacturers  for  direct 
shltunent  to  the  United  States  he  agrees 
to  insert  a  notice  to  the  manufacturer  to 
the  effect  that  the  supplies  are  purchased 
for  the  United  States  and  that  the  man¬ 
ufacturer  is  within  the  terms 

§  59-201.104  requiring  compliance  with 
the  lurovisions  of  the  Public  Contracts 
Act. 

(iii)  A  regular  dealer  in  hay.  grain, 
feed,  or  straw  may  be  a  person  who  owns, 
operates,  or  maintains  a  store,  ware¬ 
house.  or  other  place  of  business  in  which 
the  materials,  supplies,  articles,  cm: 
equUMnent  of  the  general  character  de¬ 
scribed  by  the  specificaticms  and  required 
under  the  contract  are  bought  for  the 


account  of  such  person  and  sold  to  the 
public  in  the  usual  course  of  business, 
and  whose  principal  business  is  such 
purchase  and  sale  of  such  materials, 
supplies,  articles,  or  equipment. 

(Iv)  A  regular  dealer  in  raw  cotton 
may  be  a  person  who  owns,  operates  or 
maintains  a  store,  warehouse,  or  other 
place  of  business  in  which  materials, 
supplies,  articles  or  equipment  of  the 
general  character  described  by  the  speci¬ 
fications  and  required  under  the  contract 
are  bought  for  the  account  of  such  per¬ 
son  and  sold  to  the  public  in  the  usual 
course  of  business,  and  whose  principal 
business  is  such  purchase  and  sale  of 
such  materials,  supplies,  articles  or 
equipment. 

(V)  A  regular  dealer  in  green  coffee 
may  be  a  person  who  owns,  operates  or 
maintains  a  store,  warehouse,  or  other 
place  of  business  in  which  materials, 
supplies,  articles  or  equipment  of  the 
general  character  described  by  the  speci¬ 
fications  and  required  under  the  con¬ 
tract  are  bought  for  the  account  of  such 
person  and  sold  to  the  public  in  the  usual 
course  of  business,  and  whose  principal 
business  is  such  purchase  and  sale  of 
such  materials,  supplies,  articles  or 
equipment. 

(vl)  A  regular  dealer  in  petroleum  may 
be  a  person  who  owns,  operates,  or  main¬ 
tains  petroleum  distribution  equipment 
and  a  store,  warehouse,  or  other  place  of 
business  in  which  petroleum  products  of 
the  general  character  described  by  the 
specifloations  and  required  under  the 
contract  are  bought  for  the  account  of 
such  person  and  sold  to  the  public  in  the 
usual  course  of  business,  and  whose  prin¬ 
cipal  business  is  such  purchase  and  sale 
of  such  petroleum  products. 

(vll)  A  regular  dealer  in  agricultural 
liming  materials  may  be  a  person  who 
owns  or  controls  the  necessary  equip¬ 
ment  customarily  required  for  delivering 
agricultural  liming  materials  to  farms  or 
for  spreading  such  materials  on  fields, 
who  has  made  arrangements  to  purchase 
liming  materials  of  the  general  character 
described  by  the  specifications  and  re¬ 
quired  under  the  contract  from  a  manu¬ 
facturer,  and  who  offers  such  material 
for  sale  to  the  public  in  the  usual  course 
of  business. 

(viii)  A  regular  dealer  in  tea  may  be 
an  importer  who  owns,  operates,  or 
maintains  a  store,  warehouse,  or  other 
place  of  business  in  which  materials, 
supplies,  articles  or  equipment  of  the 
general  character  described  by  the  speci¬ 
fications  and  required  under  ^e  contract 
are  bought  for  the  account  of  such  per¬ 
son  and  sold  to  the  public  in  the  usual 
course  of  business. 

(ix)  A  regular  dealer  in  raw  or  un¬ 
manufactured  cotton  linters  may  be  a 
person  who  owns,  operates  or  maintains 
a  store,  warehouse,  or  other  place  of 
business  in  which  materials,  supplies, 
articles,  or  equipment  of  the  general 
character  described  in  the  specifications 
and  required  under  the  contract  are 
bought  for  the  account  of  such  person 
and  sold  to  the  public  in  the  usual  course 
of  business,  and  iriiose  principal  business 
is  such  purchase  and  sale  of  such  mate¬ 
rials,  supplies,  articles,  or  equipment. 
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(x)  A  regiilar  dealer  In  used  auto¬ 
matic  data  processing  equipmwit  may  be 
a  person  who  owns  or  controls  prerlously 
owned  or  used  Items,  materials,  supplies, 
articles,  or  equipment  ot  the  general 
character  described  In  the  speclflcatloos 
and  required  under  the  contract  and  who 
offers  such  Items  for  sale  to  the  public  In 
the  usual  course’ of  business  and  whose 
principal  business  is  the  purchase  and 
sale  of  such  items,  materials,  suppUes, 
articles,  or  equipment. 

(3)(l)(A)  Except  as  hereinafter  pro¬ 
vided  every  bid  received  from  any  bid¬ 
der  who  does  not  fall  within  one  of  the 
foregoing  categories  shall  be  rejected  by 
the  contracting  officer. 

(B)  If  it  Is  discovered  after  an  award 
that  the  bidder  did  not  act  In  good  faith 
In  representing  that  It  was  a  manufac¬ 
turer  or  regular  dealer  within  the  mean¬ 
ing  of  the  stipulations  as  Interpreted 
In  this  Chapter  50,  such  contract  shall. 
Immediately  upon  such  discovery,  be 
vtrfded  Ob  initio  by  the  contracting 
crfBcer.  Lack  of  good  faith  may  be  In¬ 
ferred  from  the  facts  In  the  case. 

(11)  Whenever  Justice  and  the  public 
Interest  will  be  served,  bids  for  a  con¬ 
tract  or  ftiass  of  contracts  wUl  be  ex¬ 
empted  fnxn  the  foregoing  requirement 
by  the  Secretary  of  Labor  upon  the  re¬ 
quest  of  the  head  of  the  ccmtractlng 
agency  or  d^artment  when  accom¬ 
panied  by  his  finding  of  fact  that  it  wUl 
be  so  difficult  to  obtain  satisfactory  bids 
for  the  contract  or  class  of  cmitracts  un¬ 
der  the  stipulated  restrictions,  that  the 
conduct  of  the  Gtovemmoit  business  wUl 
be  seriously  Impaired. 

(b)  Determination  of  tiigWiity.  (1) 
The  responsibility  for  implying  the  stated 
eligibility  requirements  In  order  to  de¬ 
termine  whether  or  not  a  bidder  is  quali¬ 
fied  as  a  manuf  acturo-  or  regular  dealer 
before  award  rests  In  the  first  Instance 
with  the  contracting  agency  pursuant  to 
authority  delegated  by  the  Secretary  of 
Labor  In  accordance  with  section  4  of 
the  Act.  (Circular  Letter  8-61.)  Con¬ 
tracting  agencies  shall  obtain  and  con¬ 
sider  all  available  factual  evidence  es¬ 
sential  to  eligibility  determinations  for 
all  bidders  on  contracts  subject  to  the 
Act 

(2)  Any  decision  of  the  contracting 
agency  Is  subject  to  review  by  the  De¬ 
partment  of  Labor  according  to  the 
procedures  outlined  bdow.  The  decision 
of  the  Department  of  Labor  shall  be 
final  with  respect  to  the  prociu-ement 
or  procurements  at  issue. 

(3)  The  Department  of  Labor  shall 
give  great  weight  to  the  technical  knowl¬ 
edge  and  expertise  of  the  contracting 
agencies  and  the  Department  of  Labor 
shall  uphold  the  contracting  agencies’ 
Initial  determinations  unless  the  deter¬ 
minations  are  found  to  be  arbitrary, 
capricious  or  otherwise  not  In  accord¬ 
ance  with  the  evidence  presented  or  with 
the  law. 

(4)  The  Department  of  Labor  may  de¬ 
termine  the  qualifications  (ff  a  bidder  In 
the  first  Instance  In  the  absence  of  any 
decision  by  ttm  contracting  agency. 

(5)  The  contracting  agency  dmU  In¬ 
vestigate  and  determine  the  Waldi- 
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Healey  rilglbUlty  status  ol  a  bidder  In  at 
least  the  following  circumstances  and 
shall  not  merely  rely  on  the  representa¬ 
tion  or  affirmation  of  a  bidder: 

(I)  In  an  cases  where  a  bidder  has  not 
previously  been  awarded  a  contract  sub¬ 
ject  to  the  Act  by  the  Individual  pro¬ 
curing  office; 

(II)  m  an  cases  where  a  pre-award 
Investigation  or  survey  of  a  bidder’s 
operations  Is 'Otherwise  made; 

(III)  In  aU  eases  where  there  is  a  pro¬ 
test  Of  a  bidder’s  ellglbttlty;  and 

(Iv)  In  an  eases  adiere  a  contracting 
officer  may  have  reason  to  question  a 
bidder’s  eUglbfllty,  such  as  where  the 
proposed  place  of  contract  performance 
and  shipment  is  other  than  the  location 
of  the  bidder’s  place  of  business. 

(6)  The  foUowlng  procedures  shafi  be 
utOlxed  by  the  contracting  officer  In 
processing  an  ellglblUty  case: 

(I)  When  the  contracting  officer  has 
determined  that  an  apparently  success¬ 
ful  bidder  or  offeror  Is  IneUglble,  the  con¬ 
tracting  officer  shan  promptly  notify  the 
bidder  or  offeror  In  writing  that: 

(A)  It  does  not  meet  the  eligibility  re- 
qulremmts,  and  the  specific  reason 
therefor; 

(B)  If  It  wishes  to  protest  such  deter¬ 
mination.  It  may  submit  any  evldenee 
concerning  Its  eligibility  to  the  contract¬ 
ing  officer  within  a  reasonable  time  as 
set  by  the  contracting  officer;  and 

(C)  If,  after  review  of  the  evidence 
submitted  by  the  bidder  or  offeror,  the 
contracting  ofDcer  does  not  reverse  the 
decision,  the  bidder’s  or  offeror’s  pro¬ 
test.  together  with  all  pertinent  evidence, 
win  be  forwarded  to  the  Administrator 
of  the  Wage  and  Hour  Dlvlslcm  of  the 
Department  ot  Labor  for  a  final  deter¬ 
mination.  and  the  bidder  or  offeror  win 
be  so  notified. 

(II)  When  another  bidder  or  offeror 
chafienges  the  eliglbnity  of  the  appar¬ 
ently  successful  bidder  or  offeror  prior 
to  award: 

(A)  The  contracting  officer  shan 
promptly  notify  the  protestor  and  the 
apparently  successful  bidder  or  offeror 
In  writing: 

(1)  That  they  may  submit  evidence 
concerning  the  matter  to  the  contracting 
officer  within  a  reasonable  time  as  set 
by  the  contracting  officer;  and 

(2)  That  after  review  of  such  evi¬ 
dence,  the  contracting  officer  wfil  direct 
a  preaward  survey.  If  necessary,  and 
reach  a  decision  on  an  the  evidence.  ’The 
contracting  officer  shan  then  forward  the 
decision  and  entire  record  to  the  Admin¬ 
istrator  of  the  Wage  and  Hour  Dlvlslcm 
for  a  final  determination. 

(III)  (A)  If  the  contracting  officer  for¬ 
wards  the  case  to  the  Department  of 
Labor  for  review  of  ellglblUty  under  the 
Act.  award  wUl  be  held  In  abeyance  untU 
the  contracting  officer  receives  a  final 
determination  from  the  Department  of 
Labor,  unless  the  contracting  officer  finds 
that  award  should  be  made  Immediately 
because: 

(1)  ’The  Items  to  be  luocured  are 
urgently  required;  or 

(2)  Delay  of  deUvery  or  performance 
by  failure  to  make  the  award  promptly 
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win  result  In  substantial  hardship  to 
the  Government. 

(B)  If  the  contracting  officer  decides 
to  proceed  with  the  award,  the  contract¬ 
ing  officer  shaU  give  written  notice  of  the 
decision  to  proceed  to  the  protester,  the 
D^^artment  of  Labor  and  to  other  con¬ 
cerned  parties. 

(hr)  If  an  award  is  made  under  para¬ 
graph  (b)  (6)  (ill)  of  this  sectlim,  the 
contracting  officer  shaU  submit  to  the 
Department  of  Labor  docummtation  ex¬ 
plaining  the  need  for  making  an  award 
prim:  to  the  receipt  of  a  final  determina¬ 
tion  from  the  Administrator  of  the  Wage 
and  Hour  Division. 

(V)  A  protest  received  after  award,  but 
bef(M%  cmnpletion  of  the  contract, 
whmii  be  Investigated  and  processed  un¬ 
der  the  provisions  outlined  In  paragraph 
(b)  (6)  (11)  of  this  section  and  forwarded 
to  the  Department  of  Labor,  and  the 
protestor  shall  be  so  notified. 

(vl)  If  the  contract  has  been  com- 
Ideted  before  receipt  of  the  protest,  the 
protester  shaD  be  notified  that  no  action 
win  be  taken  on  the  protest. 

'  2.  It  is  proposed  to  add  to  Part  50-201 
a  new  8  50-201.301  reading  as  fcdlows: 

§  50^-201.301  Agency  regulations. 

The  head  of  each  agency  shall  pre¬ 
scribe  regulatkms  for  the  administration 
of  the  Walsh-Healey  PubUc  Contracts 
Act  and  the  regulations  In  this  part 
Agency  regulatkms,  directives  and  orders 
for  such  purpose  shall  be  submitted  to 
the  Administrator  of  the  Wage  and 
Hour  IMvlslon  prior  to  issuance  and  may 
not  be  enfmoed  pritM*  to  approval  by  the 
Administrator  or  prior  to  60  days  after 
submission  If  not  disapproved  by  the  Ad¬ 
ministrator.  Current^  existing  regula¬ 
tions  are  not  affected  by  this  section,  ex- 
c^t  whm  such  regulations  are  not  in 
conformity  with  the  Walsh-Healey  Pub¬ 
lic  Contracts  Act  and  the  D^sartmrait  of 
Labor  regulations.  In  such  cases,  agency 
regulatlmis  shall  be  impn^rlately  revised. 

3.  It  is  proposed  to  add  a  new  Part  50- 
206  to  Chapter  50.  Title  41.  as  fidlows; 

PART  50-206— THE  WALSH-HEALEY  PUB¬ 
LIC  CONTRACTS  ACT  INTERPRETATIONS 

Subpart  A— Ganaral 

Sec. 

50-306.1  The  Walsh-Healey  Public  Con¬ 
tracts  Act. 

60-a06X  Administration  of  the  Act. 
60-906.3  Purpose  and  scope  of  this  part. 

Subpart  B — [Raaarvad] 

Subpart  C — Contractors 

Qualification  or  CoNraAcroa 

60-306.50  To  whom  covered  contracts  may 
be  awarded — eligibility. 
60-30661  Manufacturer. 

60-90663  Aseembler. 

60-30663  Regular  dealer. 

60-90664  Regular  dealer  In  particular 
producta. 

50-30666  Agenta. 

50-30666  Administrative  exemptions. 

Authobitt:  See.  4.  4S  Stat.  3038,  41  UR-O. 
38,  Secretary  of  Labor's  Order  No.  16-76,  40 
PR  56913,  and  Employment  Standards  Order 
9-76,  41  FR  0016. 
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Subpart  A — General 

§  50—206.1  Hie  Wakh'Healey  Public 
Contracts  Act. 

llie  Walsh-Healey  Public  Ccntracta 
Act,  as  amended  (41  U.S.C.  35-45) .  here- 
Inafter  referred  to  as  the  Act,  was 
enacted  “to  provide  condltlcxis  for  the 
purchase  of  sun;>lles  and  .the  making  of 
ccmtracts  by  the  United  States.”  It  Is 
not  an  act  of  general  applicability  to  In¬ 
dustry.  Hie  Supreme  Court  has  described 
It  as  an  Instruction  by  the  (Sovemment 
to  Its  agents  who  were  selected  and 
granted  final  authority  to  fix  the  terms 
and  conditions  imder  which  the  Oovem- 
m^t  will  permit  goods  to  be  sold  to  it. 
Its  purpose,  according  to  the  Supreme 
Court,  “was  to  Impose  obligations  upon 
those  favored  with  (Government  business 
and  to  obviate  the  possiUllty  that  any 
part  of  our  tremendous  national  ex- 
pcmdltures  would  go  to  forces  tending  to 
depress  wages  and  purchasing  power  and 
offending  fair  social  standards  of  on- 
ploym«at.”  (“Perkins  v.  Lukens  Steel 
Co,  ”  310  UJ3.  113,  128  (1940) ;  “Endlcott 
Jolmson  Corp.  v.  Perkins,”  317  U.S.  501 
(1943).)  To  this  end,  the  Act  requires 
those  who  enter  Into  contracts  to  per¬ 
form  Govmunent  work  subject  to  Its 
terms  to  adhere  to  specifically  prescribed 
representations  and  stipulations  as  set 
forth  In  41  CFR  50-201.1  pertaining  to 
quedlficatlons  of  contractors,  minimum 
wages,  overtime  pay,  safe  and  sanitary 
working  conditions  of  workers  employed 
on  the  contract,  the  use  of  child  labor  or 
convict  labor  on  the  contract  work,  and 
the  enforcement  of  such  provisions.  Ex¬ 
cept  as  otherwise  specifically  provided, 
these  representations  and  stipulations 
are  requh^  to  be  Included  In  every  con¬ 
tract  “for  the  manufacture  or  furnishing 
of  materials,  supplies,  articles,  and 
equlixnent  In  any  amount  exceeding 
$10,000”  which  Is  made  and  entered  into 
by  an  agency  of  the  United  States  or 
other  entity  as  designated  In  section  1 
of  the  Act,  hereinafter  referred  to  as 
“contracting  agency.”  Contractors  pw- 
formlng  work  subject  to  the  Act  thus 
“enter  into  competition  to  obtain  gov¬ 
ernment  business  on  terms  of  which  they 
are  fairly  forewarned  by  Inclusion  In  the 
ccmtract.”  (“Endlcott  Jchnson  Corp.  v. 
Pei^lns,  supra,”  317  UJ5.  at  507.)  The  Act 
also  provides  for  enforcement  of  the  re¬ 
quire  representations  and  stipulations 
by  various  methods.  Certain  exemptlmis 
from  the  ai^llcatlon  of  the  Act  are  pro¬ 
vided  In  section  9  of  the  statute.  Other 
exemptions,  variations,  and  tolerances 
may  be  provided  under  section  6  of  the 
statute  by  the  Secretary  of  Labor  or  the 
President. 

§  50—206.2  Administration  of  the  Art. 

(a)  The  Secretary  of  Labor  Is  author¬ 
ized  and  directed  to  administer  the  pro- 
vlsitms  of  the  Act,  to  make  Investiga¬ 
tions,  findings,  and  decisions  thereun¬ 
der,  and  to  make,  amend,  and  rescind 
rules  and  regulations  with  respect  to  its 
application  (see  sections  4  and  5).  The 
Supreme  Court  has  recognized  that  the 
Secretary  may  Issue  rulings  defining  the 
coverage  of  the  Act.  (“Endlcott  Jchnson 


Corp.  T.  Perkins,  supra”.)  According  to 
the  Court  (ibid.) ,  in  the  statute  as  orig¬ 
inally  enacted  “Congress  submitted  the 
adminlstrati(m  of  the  Act  to  the  Judg¬ 
ment  of  the  Secretary  of  Lab<»',  not  to 
the  Judgment  of  the  courts.”  An  amend¬ 
ment  to  the  Act  in  1952  added  specific 
provisions  for  Judicial  review  (see  sec¬ 
tion  10) .  The  Secretary  has  promulgated 
regulati<ms  to  carry  out  provisions  of  the 
Act,  which  are  set  forth  elsewhere  In  this 
chapter  (Part  50-201  (general  regula¬ 
tions)  ;  Part  50-202  (minimum  wage  de¬ 
terminations)  ;  Part  50-203  (rules  of 
practice) ;  and  Part  50-204  (Safety  and 
Health  Standards)).  The  Secretary  of 
Labor  has  delegated  to  the  Administra¬ 
tor  of  the  Wage  and  Horn:  Division 
through  the  Assistant  Secretary  for  Em¬ 
ployment  Standards  the  authority  to 
promulgate  regulations  and  to  issue  offi¬ 
cial  rulings  and  interpretations.  So  l(xig 
as  such  regulations,  rulings,  and  Inter- 
pretatlcms  are  not  modified,  amended, 
rescinded,  or  determined  by  Judicial  au¬ 
thority  to  be  Incorrect,  th^  may  be  re¬ 
lied  upon  as  provided  in  section  10  of 
the  P(Htal-to-Portal  Act  of  1947  (61  Stat. 
84,  29  U.8.C.  251,  et  seq.,  discussed  In  29 
COTl  Part  790).  Furthermore,  these  In- 
terpretatimis  are'intended  to  indicate  the 
construction  of  the  law  which  the  De¬ 
partment  of  Labor  believes  to  be  correct 
and  which  will  be  followed  In  the  admin¬ 
istration  of  the  Act  unless  and  until  di¬ 
rected  othmdse  by  Act  of  Congress  or 
by  authoritative  rulings  of  the  courts. 
(“Skidmore  ▼.  Swift  ft  Co.”,  323  U.S.  134 
(1944) .  “Roland  Co.  v.  Walling”,  326  UJ3. 
657  (1946) ;  “Endlcott  Johnson  Corp.  v. 
Perkins,  supra”,  and  “Perkins  v.  Lukens 
Steel  Co.,  supra”.) 

(b)  Hie  courts  have  held  that  the  “In¬ 
terpretations  of  the  Walsh-Healey  Act 
and  the  regulations  adopted  thereunder, 
as  made  by  the  Secretary  of  Labor  act¬ 
ing  through  his  Administrator,  are  both 
correct  and  reasonable.”  (“Jno.  McCTall 
Coal  Company  v.  United  States,”  374  F. 
2d  689,  692  (C.A.  4,  1967);  see  also 
“United  States  v.  Davison  F*uel  and  Dock 
Ckwnpany,”  371  F.  2d  705,  711-714  (C.A. 
4,  1967) .)  These  policies  are  designed  to 
protect  not  only  employees  but  also  the 
competitive  Interest  of  all  firms  qualified 
to  cmnpete  for  covered  contracts. 

§  .50—206.3  Purpose  and  scope  of  this 
part. 

It  Is  the  purpose  of  this  Part  50-206 
to  make  available.  In  codified  form  for 
the  guidance  of  agencies  of  the  United 
States  or  other  entitles  designated  in  sec¬ 
tion  1  of  the  Act  and  persons  or  firms 
contracting  therewith,  official  rulings  and 
interpretations  with  respect  to  the 
Walsh-Healey  Public  Contracts  Act.  This 
part  constitutes  the  official  statement  of 
the  position  of  the  Department  of  Labor 
In  matters  relating  to  this  Act.  The  In¬ 
terpretative  rules  herein  stated  super¬ 
sede,  to  the  extent  of  any  inconsistency. 
Rulings  and  Interpretations  No.  3  and 
all  other  rulings.  Interpretations,  and 
enforcement  policies  not  set  forth  In 
this  chapter.  This  Part  50-206  Illustrates 
the  prlnciides  stated  herein  by  showing 
their  application  to  situatiems  which  fre¬ 


quently  arise.  Since  it  cannot  include  ev¬ 
ery  possible  situation,  no  inference 
should  be  drawn  from  the  fact  that  a 
subject  or  illustratimi  Is  omitted.  If  doubt 
arises.  Inquiries  should  be  directed  to  the 
Administrator  of  the  Wage  and  Hoiu* 
Division,  United  States  Department  of 
Labor,  Washington,  D.C.  20210,  m:  to  any 
Regional  Office  of  the  Wage  and  Hour 
Division. 

Subpart  B — [Reserved] 

Subpart  C — Contractors 
QUALiriCATIOMS  OF  CONTRACTORS 

§  .50—206.50  To  whom  covered  con¬ 
tracts  may  be  awarded— eligibility. 

(a) (1)  Section  1(a)  of  the  Act  re¬ 
quires  that  every  contract  subject  to  the 
Act  shall  contain  a  representation  and 
stipulation  by  the  contractor  that  It  Is 
either  “the  manufacturer  of  or  a  regu¬ 
lar  dealer  in”  the  commodities  to  be 
manufactured  or  used  In  the  perform¬ 
ance  of  the  contract.  As  noted  in  the  f<d- 
lowing  sections,  these  terms  are  defined 
by  regulation.  The  legislative  history 
makes  It  clear  that  this  statutory  re¬ 
quirement  Is  Intended,  among  other 
things,  to  eliminate  the  award  of  con¬ 
tracts  to  “bid  brdEers,”  and  to  provide 
labor  standards  protection  for  onploy- 
ees  who  actually  engage  In  the  manufac¬ 
ture  or  furnishing  of  the  goods  to  the 
(Government,  by  requiring,  among  other 
things,  that  the  Oovemment  award 
contracts  only  to  bona  fide  manufac¬ 
turers  or  regular  dealers.  A  breach  of 
this  required  stipulation  Is  a  violation 
of  the  Act;  however,  a  contractor  who 
has  been  awarded  a  contract  In  spite  of 
its  failure  to  qualltfy  as  a  manufactiurer 
or  regular  dealer  Is  not  relieved  of  Its 
obligation  to  comply  with  the  other  re- 
qulranents  ot  the  Act  and  regulations, 
which  are  also  contract  stipulations. 

(2)  In  Implementing  Section  1(a)  of 
the  Act,  the  Secretary  of  Labor  has  de¬ 
fined  In  41  cm  50-201.101  the  terms 
“manufacturer”  and  “regular  dealer”  by 
stating  the  affirmative  requirements 
that  must  be  met  by  potential  contrac¬ 
tors  before  they  may  receive  Govern¬ 
ment  contracts  subject  to  he  Act.  Every 
bid  from  any  bidder  who  Is  not  a  manu¬ 
facturer  or  regular  dealer,  as  de¬ 
fined  therein  and  In  accordance  with  this 
subixart,  must  be  rejected  by  the  con¬ 
tracting  officer.  See  41  CFR  50-201.101 
(a)  (3)(i). 

(3)  The  provisions  of  41  CFR  50-201.1 
require  that  the  representations  and  stip¬ 
ulations  prescribed  In  section  1  of  the 
Act  must  be  included  In  Invitations  to  bid 
and  in  contracts  subject  to  the  Act, 
either  In  full  or  by  incorporation  by  ref¬ 
erence.  Since  no  qualifications  may  be 
placed  on  the  required-  representations 
and  stipulations,  any  bid  which  seeks  to 
avoid  full  compliance  with  the  Act  by 
any  qualification  or  reservation  must  be 
rejected.  (See  16  Comp.  Oen.  593.) 

(b)  The  responsibility  for  applying  the 
stated  eligibility  requirements  In  order 
to  determine  whethw  or  not  a  bidder  Is 
qualified  as  a  manufacturer  or  regular 
dealer  before  awasd  rests  In  the  first  In- 
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stance  with  the  contracting  agency  pur¬ 
suant  to  authority  delegated  by  the  Sec¬ 
retary  of  Labor  In  accordance  with  sec¬ 
tion  4  of  the  Act  (CJlrcular  Letter  8-«l) , 
as  detailed  In  S  50-201.101  (b)  (tf  Part 
50-201  of  this  chapter.  It  Is  the  obliga¬ 
tion  of  the  contracting  agencies  to  obtain 
and  cwislder  all  factual  evidence  essen¬ 
tial  to  ell^blllty  determinations  for  all 
bidders  on  contracts  subject  to  the  Act. 

§  50-206.51  Manufacturer. 

(a) (1)  Section  60-201.101(a)  (1)  of 
Regulations  41  (?FR  Part  50-201.  defines 
a  manufacturer  as  a  “person  who  owns, 
operates,  or  maintains  a  factory  or  estab¬ 
lishment  that  produces  on  the  premises 
the  materials,  supplies,  articles,  or  equip¬ 
ment  required  under  the  contract  and  of 
the  general  character  described  by  the 
specificatkms.* 

(2)  Generally,  there  should  be  no  ques¬ 
tion  as  to  a  bidder’s  ellglbiUty.  The  bidder 
either  has,  or  has  not,  the  requisite  plant, 
equipment  and  perscmnel  to  produce  on 
Its  own  iM*emlses  the  goods  called  for 
under  the  Government  contract. 

(b)  A  bidder  who  desires  to  qualify 
for  an  award  as  a  manufacturer  must 
show  before  the  award  that  It  Is  (1)  an 
established  manufacturer  of  the  particu¬ 
lar  g(X)d  or  goods  of  the  goieral  character 
sought  by  the  Government  (l.e.,  that  the 
bidder  has  a  plant,  equipment  and  per- 
sonnd  to  maniifacture  cm  its  own 
premises  the  goods  called  tor  imder  the 
contract)  or  (2)  If  the  bidder  Is  “newly 
entering”  Into  such  manufacturing 
activity  that  the  bidder  has  made  all 
necessary  prior  arrangements  and  defi¬ 
nite  commitments  for  (1)  manufacturing 
space,  (11)  equipment,  and  (111)  personnel 
to  perform  (m  Its  own  premises  the  man¬ 
ufacturing  operations  required  for  the 
fulfillment  of  the  contract.  A  new  firm 
which,  prior  to  the  award  of  a  c<mtract, 
has  made  such  definite  prior  arrange¬ 
ments  and  commitments  in  order  to 
enter  a  msmufactuiing  business  which 
will  qualify  It  should  not  be  barred  frcxn 
receiving  the  award  because  It  has  not 
yet  done  any  manufacturing,  evoi  If 
such  arrangement  and  commitments  are 
contingent  upon  the  award  of  a  Govern¬ 
ment  contract.  However.  In  order  to  meet 
the  “definite  commitment”  test  for 
“newly  entering”  firms,  the  bidder  must 
have  entered  into  written,  legally  binding 
arrangements  and  commitments  prior  to, 
even  though  contingent  upon,  award, 
under  which  the  bidder  would  acquire 
for  itself  plant,  equimnent  and  personnel 
if  awarded  the  Government  contract. 
This  would  be  evidence  of  a  b(ma  fide 
Intent  to  establish  a  c<mtlnuing  manu¬ 
facturing  entity  and,  as  such,  to  become 
an  eligible  manufacturer.  This  require¬ 
ment  Is  intended  to  exclude  from  eligi¬ 
bility  bidders  who  make  imsubstantiated 
assertions  that  they  are  eligible  and  then 
totally  subcontract  or  broker  the  con¬ 
tract  after  award. 

(c)  (1)  In  general,  such  “newly  enter¬ 
ing”  firm  must  show  that  the  manufac¬ 
turing  activity  In  question  Is  not  one 
which  has  been  set  up  solely  to  produce 
on  a  Government  contract  and  whose 
operations  will  be  terminated  upon  com¬ 
pletion  of  that  contract.  In  effect,  the 


firm  must  have  established  arrangements 
on  a  c<mtlnulng  basis  for  production  of 
the  goods  desired  by  the  Government. 

(2)  The  documaitatlon  required  to 
evidence  prior  arrangements  smd  definite 
commitments  will  vary  depaidlng  upim 
the  facts  and  circiunstances  of  the  par¬ 
ticular  case.  The  contents  and  b<ma  fides 
of  all  documentatlcm  and  arrangements 
must  be  examined  to  determine  If  the 
spirit  and  intent  of  the  Act  and  the  regu¬ 
lations  have  been  met.  The  following  are 
examples  (rf  what  the  Department  of 
Labor  considers  as  sufflcioit  evidence  of 
all  necessary  prior  arrangements  and 
definite  commitments : 

(I)  Manufacturing  space  can  be  either 
owned  or  leased  by  and  In  the  name  of 
the  bidder.  A  recorded  deed  to  the 
bidder’s  property  in  which  the  manufac¬ 
turing  is  to  take  place,  or  a  copy  of  a 
properly  executed  b<ma  fide  lease  agree¬ 
ment  clearly  Identifying  the  manufac¬ 
turing  spckce  and  setting  forth  the  terms 
and  conditions  of  the  lease,  would  gen¬ 
erally  be  considered  evidence  of  prior 
arrangements  and  definite  commitments 
for  space.  In  addltl<xi.  as  noted  above, 
any  such  lease  agreement  must  be  legally 
binding  on  the  part  of  both  parties  to 
the  agreement,  the  space  must  be  fc^  the 
exclusive  and  imrestrlcted  use  of  the 
lessee,  and  the  term  of  the  lease  must  be 
of  sufficient  duration  so  that  the  bidder 
will  be  able  to  cleaily  fulfill  the  contract 
bef(x*e  the  lease  expires. 

(II)  (A)  The  bidder  must  own  or  have 
made  written,  legally  binding  definite 
commitments  to  purchase  or  lease  suf¬ 
ficient  equipment  to  manufacture  the 
goods,  materials,  or  articles  required  for 
c(mtract  fulfillment.  A  bidder  must  have 
full,  compete  and  unrestricted  control 
of  the  necessary  equipment.  A  bill  of  sale 
or  a  purchase  order  may  evidence  def¬ 
inite  commitments  for  equipment.  The 
general  requirements  with  respect  to  a 
bill  of  sale  or  purchase  order  are  that 
It  be  dated  and  signed  by  the  bidder,  spe¬ 
cifically  identifying  and  describing  the 
equipment  and  the  terms  of  payment 
for  the  equliHnent  purchased  or  to  be 
piuchased,  and  containing  the  date  by 
which  the  voidor  delivered  or  is  required 
to  deliver  the  equipment. 

(B)  The  vendor  must  provide  written 
evidence  of  acceptance,  such  as  a  bill  or 
Invoice,  acknowledging  receipt  of  the 
purchase  order,  as  written,  and  setting 
forth  the  terms  of  payment  in  accord¬ 
ance  with  prevailing  business  practice. 
Such  documentation  Is  normally  asso¬ 
ciated  with  the  consummation  of  a  sale 
in  the  usual  conduct  of  business  trans¬ 
actions. 

(C)  Letters  of  intent  for  space  and 
equiixnent  or  vendor  quotations  or  offers 
to  sell  or  lease  space  or  equipment,  or 
affidavit  that  a  sale  or  conveyance  has 
occurred,  do  not  constitute  legally  bind¬ 
ing  contractual  agreements  or  definite 
commitments. 

(lii)  The  best  evidence  of  available 
personnel  is  the  presence  on  the  payroll 
of  the  manufacturing  employees  neces¬ 
sary  to  fulfill  the  contract.  However,  af¬ 
firmative  evidence  which  the  bidder  sub¬ 
mits  showing  what  prior  arrangements 


and  definite  commitments  It  has  made 
to  hire  Its  own  manufacturing  personnel 
will  be  considered. 

(d)  A  bidder’s  mere  representation  or 
afllrmatl(m  that  be  Is  a  qualified  manu¬ 
facturer  or  has  fulfilled  the  above  ap¬ 
plicable  conditions  is  insufficient.  Evi¬ 
dence  must  be  presented  to  the  contract¬ 
ing  agency  which  shows  that  these  con¬ 
ditions  are,  in  fact,  met  prior  to  any 
award  oi  a  contract  subject  to  the  Act. 
If  it  is  discovered  after  an  award  that 
the  bidder  did  not  act  in  good  faith  by 
actually  fulfilling  these  acquisition  re¬ 
quirements,  such  contract  award  shall, 
in  accordance  with  1 50-201.101  (a)  (3) 
(i)  (A)  immediately  upon  such  discovery, 
be  voided  db  initio  by  the  contracting 
officer. 

(e)  The  plain  language  of  the  Act  and 
regulations  makes  it  clear  that  covered 
contracts  are  to  be  awarded  only  to  con¬ 
tractors  who  are  currratly  capable  of 
manufacturing  on  their  premises  the 
goods  called  for  under  the  contract  or 
who.  if  newly  entering  into  manufactur¬ 
ing.  have  made  binding  commitments  be¬ 
fore  award  to  enable  them  to  produce 
such  goods  as  discussed  above.  Thus,  a 
bidder’s  arrangements  to  use.  rent,  or 
share  the  equipment,  personnel,  or  space 
of  another  legal  entity  on  a  time  and 
material  or  “as  needed”  basis  do  not 
constitute  the  making  of  all  necessary 
prl<v  arrangements  or  definite  commit¬ 
ments.  (See  “In  re  Metalcraft  Mfg.  Sale 
Oorp.”,  15  WH  Cases  557,  568  (1962).) 
The  Department  has  consistently  held 
that  the  availability  of  the  manufac¬ 
turing  and  producing  establishments  of 
others  does  not  qualify  the  contractor  as 
a  manufacturer  as  the  term  Is  defined 
herein.  See,  for  example.  “In  re  Electric 
Ventflatlng  Corp.”,  13  WH  Cases  220,  “In 
re  Dimensional  Displays”,  12  WH  CTases 
847,  and  “In  re  Paramoimt  Industries, 
Inc.”,  11  WH  Cases  721. 

(f)  Every  bidder  must  qualify  in  its 
own  right  as  a 'manufacturer  under  the 
Act.  Therefore,  all  evidence  documenting 
a  bidder’s  eligibility  must  be  in  the  name 
of  the  bidder.  Arrangements  or  proposals 
for  subcontracting,  or  a  bidder’s  aflUia- 
tlon  or  relation  with  another  firm,  even 
one  having  the  same  officers  or  owner¬ 
ship,  are  not  definite  commitments  nor 
are  they  evidence  ot  the  bidder’s  own 
eligibility  as  a  manufacturer,  even 
though  such  affiliate  or  subccmtractor 
might  be  a  qualified  manufacturer.  The 
fact  that  one  legal  entity  may  qualify  as 
a  manufacturer  does  not  confer  such 
status  upon  another  legal  entity.  (See 
Decision  of  the  Hearing  Examiner,  “In 
re  Alden  Industries.  Inc.,”  PC-551,  March 
16,  1954;  “In  re  Alsco  Commercial  Furni¬ 
ture  Co.,  Inc.,"  PC-469.  July  16,  1952.) 

(g)  A  bidder’s  eligibility  status  on  a 
previous  Walsh-Healy  contract  or  its 
performance  as  a  subcontractor  on 
Walsh-Healy  contracts  are  not  deter¬ 
minative  evidence  of  the  bidder’s  present 
eligibility  as  a  manufacturer. 

(h)  Activities  such  as  engineering, 
planning,  design,  inspection,  quality  con¬ 
trol,  testing,  marking,  packaging,  and 
repcu:kaglng  and  shipping  may  be  inci¬ 
dental,  ancillary  or  necessary  to  manu- 
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lacturing.  Nevertbelew,  such  opeoatkns 
are  not,  standing  aione,  or  iaa.  comblna- 
tioo,  considered  “mai^actwing,”  Le. 
fabrication  or  production.  Hie  proposed 
performance  scdely  of  such  actlvltlas 
does  not  qualify  a  firm  as  a  manufac¬ 
turer. 

(1)  A  certlflcate  of  competency  issued 
by  the  Small  BuBiness  Administraticm  is 
not  material  to  Walsh-Healey  eligfijUlty 
status  or  determinations.  As  stated  by 
the  Comptroller  General  in  Decision  B- 
135444  (37  Comp.  Gen  676,  678) : 

“Since  by  Its  terms  section  21S  of  the  Small 
Business  Act,  16  UB.C.  642,  makes  conclu¬ 
sive  the  Administration's  certiflcatton  of  a 
smaU  business  ooncern  as  competent  with 
respect  to  ‘capacity  and  credit,*  we  think 
such  provision  must  be  construed  as  control¬ 
ling  only  Insofar  as  It  conflicts  with  a  deter¬ 
mination  by  a  procTirement  officer  as  to  the 
*capaclty  or  credit’  of  a  bidder.  However.  If  a 
bidder  Is  found  not  to  be  quallfled  for  other 
reasons,  as  for  example  *  *  *  If  be  Is  found 
not  to  be  a  ‘manufacturer’  or  ‘regular  dealer* 
•  •  •  under  the  •  •  •  (Walsh-Healey  Public 
Contracts  Act)  In  our  view  the  certlflcate  of 
competency,  being  limited  by  statute  to  ‘ca¬ 
pacity  and  credit,’  would  not  be  determina¬ 
tive  of  the  award  to  be  made.** 

(See  also  Decision  of  the  Comptroller 
General,  B-152716,  dated  January  27, 
1964  (not  ofBdally  published) ;  B-1 76738, 
dated  August  30,  1972  (not  officially  pah- 
Ushed) ;  B-180384,  dated  January  21, 
1974  (not  officially  published) ;  and 
“GSE  Dynamics,  Inc.  t.  Doe,”  381  F. 
Bupp.  1088  (ED.  N.Y„  1974) .) 

§  50—206.52  Assembler. 

(a)  As  a  result  of  changing  techncJogy 
In  the  area  of  manufacturing,  the  De¬ 
partment  has  concluded  that  it  is  now 
necessary  to  provide  a  fuller  discussion 
of  the  standards  ttiat  an  assembler  must 
meet  to  qualify  as  a  manufacturer. 

(b) (1)  ”As8embly”  means  piecing  or 
bringing  together  various  Interd^ndent 
or  interrelated  parts  or  companents  so 
as  to  make  an  operable^bole  or  unit. 
(Decision  of  the  Comptroller  Genend, 
B-164770.  September  3.  1968  (not  offi¬ 
cially  published) .)  A  firm  whicdi  produces 
final  items  on  its  premises  by  assembling 
compcment  parts,  all  or  some  of  whkdi 
have  been  purchased  from  others,  will 
generally  be  considered  to  be  a  “manu¬ 
facturer”  where  It  performs  a  series  of 
assembly  operations  utilizing  machines, 
tools  and  workers  which  constitute  sub¬ 
stantial  and  xtgTiifw»«.nt  fsbrlcatioa  or 
production  of  the  desired  product.  The 
qualifications  of  a  bidder  as  a  manufac- 
tiuer  who  prapoaes  to  “assemble”  must 
be  decided  on  the  basis  of  all  the  facts 
and  circumstances  surrounding  a  par¬ 
ticular  procurement. 

(2)  Thus,  the  determlnatkm  of 
whether  a  bidder  proposing  to  assemble  a 
final  product  from  component  parts  Is 
an  riigihip  manufacturer  must  rest  on 
whether  the  bidder  has  demonstrated  an 
Independent  ability,  wltblts  plant,  eQi^;>- 
ment  and  persona^  to  perform  a  slg- 
ntficant  or  substantial  porttoa  of  the 
manufacfturtng  operatkms  and  efforts 
required  In  iwoduclng  the  Itaml  product 
for  which  the  govermnoit  contracted. 


(3)  In  the  alternative,  a  bidder  may 
also  qualify  as  a  manufacturer  if  It  has 
the  facilities  to  produce  on  its  premises  a 
signlfleant  portion  of  the  requited  oom- 
ponent  parts  needed  for  the  final  product 
even  if  the  bidder  will  only  perform  as- 
seml^  operations  under  a  particular 
procurreoent 

(c)  Firms  which  only  perform  mini¬ 
mal  operatians  upon  the  item  being  pro¬ 
cured  cannot  qualify  as  manufacturers. 
To  allow  any  such  bidder  to  do  so  would 
obvioariy  frustrate  the  purposes  of  the 
Act.  As  stated  In  the  Decision  of  the 
Hearing  Examiner  “In  re  Brentwood  Ra¬ 
dios,  Inc.V’  12  WH  Ceases  158, 162  (1954) : 

Confident  that  the  Act  and  Beg^atloni 
defining  a  manufacturm-  contemplate  some¬ 
thing  more  than  Wte  occasional  and  isolated 
performance  of  such  a  simple  sssemhly  op¬ 
eration  on  but  two  Oovemment  contract 
Items  of  a  sundry  nature,  as  disclosed  by  the 
record  In  this  case,  I  have  concluded  that 
the  oorporatlon  cannot  Justlfledly  be  re¬ 
garded  as  bona  fide  manufacturer,  even  of 
such  items,  quallfled  to  do  business  with  the 
Government.  Except  for  the  negligible 
amount  of  time  expended  by  the  two  officers 
of  the  corporation  on  such  aaeemhly  opera¬ 
tion  over  seven  years  of  corporate  exlstenae, 
the  ocrporatlon  has  at  no  time  engaged  tn 
any  other  assembly  or  manufacturing  oper¬ 
ations  for  the  Government  and  in  no  civilian 
production  at  aU. 

(See  also  “Tyco,  Inc.  v.  Hodgson,”  87 
CXJH  Labor  Gases  1  32,652  (ED.  Va..  1971 
(not  officially  published) ) ;  and  *Tn  re 
John  F.  Noble  Ccunpany,”  Decisltm  of  the 
Trial  Examiner,  PC-184,  March  29, 
1945.)  As  the  court  stated  tn  ”George  v. 
Mltchen,”  282  F2d  486,  493  (CA.  D.C.. 
1960),  while  Congress  in  enacting  the 
Walsh-Heal^  Public  Contracts  Act 
“may  have  been  concerned  for  the  small 
bustnessman  capable  of  sustaining  the 
administrative  burdens  of  Mddlng  for 
and  processing  Oovemment  ctmtraots. 
we  do  not  thtek  It  intended  to  protect 
imodooers  who  could  not  independently 
perfonn  those  minimal  contracting  func¬ 
tions.” 

<d)  Pa<±aglng  by  Itself  does  not  con¬ 
stitute  “assembly.”  For  example,  a  bid¬ 
der  who  propoBts  to  supply  bottles  of 
aspirin  In  units  of  100  and  whose  only 
operations  would  be  the  purt^ase  In  bidk 
of  the  aspirin  and  the  bottles,  the  trans¬ 
ferring  of  the  aspirin  from  the  bulk  con¬ 
tainer  to  the  botties,  and  the  labeling, 
wrapping,  and  shlpptog  of  the  bottled 
woidd  Bot  qualify  as  a  manu¬ 
facturer.  FnrthermoFe,  a  bidder  propos¬ 
ing  to  purchase  a  hose  and  a  clamp  and 
place  the  clamp  on  the  hose  to  make  a 
‘hose  assembly,”  and  tiien  package  and 
ship  the  Item,  Is  not  a  manufaotarer 
within  the  Intent  of  the  Act.  (See  also 
Dedslon  of  the  Comptroller  General.  B- 
164770,  September  8.  1969  (not  officially 
published).) 

$  50—206.53  Regular  dealer. 

(a)  A  bidder  may  qualify  as  a  regular 
deolm-  under  41  CRt  50-891A01<b>  If  it 
owns,  operates,  or  maintains  a  store, 
wurehouK,  or  other  estahUShmept  in 
v^ikh  the  commodities  or  goods  of  the 
general  character  described  by  the  spec¬ 


ifications  and  required  under  the  con¬ 
tract  are  bought,  kept  in  stock,  and  sold 
to  the  public  in  the  course  of  busi¬ 
ness.  The  storage  of  goods  in  a  public 
warehouse  will  not  in  Itself  satisfy  the 
plaoe  of  business  requirements  of 
definition  unless  there  Is  a  nnutiinning 
right  (l.e.  bona  fide  written  lease  agree¬ 
ment)  to  a  specified.  Identified  amount 
of  space  in  the  warehouse.  A  bidder  who 
desires  to  qualify  for  award  as  a  regu¬ 
lar  dealer  must  show  to  the  satisfaction 
of  the  contracting  agency  prior  to  any 
award  that  it  Is  engaged  In  an  estab¬ 
lished,  regular  busineas  meeting  all  the 
criteria  of  41  CPR  50-201.101  (a)  (2).  It 
Is  not  enough  In  the  oase  of  a  regular 
dealer  to  show  only  that  arrangements 
have  been  made  to  eet  up  such  a  busi¬ 
ness;  before  an  award  can  be  It  is 
essential  that  it  shows  an  already  estab¬ 
lished  business  regularly  ri«^Hng  la  the 
particular  goods  or  goods  of  the  general 
character  offered  to  the  Government. 

(b)  A  bidder  must  be  able  to  show 
before  award: 

(1)  nmt  the  biddm*  has  an  estabUsh- 
memt  or  leased  or  assigned  space  in 
which  It  regularly  medntains  a  stock  of 
goods  in  which  it  claims  to  be  a  dealer; 
If  the  apace  Is  In  a  public  warriumse,  it 
must  be  maintained  on  a  continuing,  and 
ZMit  on  a  demand,  bsktis; 

(2)  That  tiie  stock  maintained  is  a  true 
Infventory  from  which  sales  are  msule; 
the  requirement  Is  not  satisfied  by  a 
stock  of  BaoQile  or  dlqplay  goods,  or  by  a 
stock  consisting  of  surplus  goods  remain¬ 
ing  fitun  prior  orders,  or  by  stock  un- 
rriated  to  the  supplies  which  are  the 
sublect  of  the  bid,  or  by  a  stock  main¬ 
tained  primarily  for  the  purpose  of  token 
cotnpUanoe  with  the  Act  from  which  few. 
If  any.  sales  are  made; 

<2)  That  the  goods  stocked  are  of  the 
same  genersl  character  as  the  goods  to 
be  supplied  under  the  contract;  to  be  of 
the  same  general  (dtaraeter.  tiie  Items  to 
be  supplied  must  be  rither  identical  with 
there  In  stock  or  goods  lor  which  dealers 
in  the  same  line  of  bnsineoB  would  be 
Ki  obvious  source: 

<4)  That  sales  are  made  regulaily  from 
stock  on  a  recurring  basis;  they  cannot 
be  only  oocaslonal  and  constitiite  an  ex¬ 
ception  to  ttie  usual  operations  of  the 
bustness;  tixe  proportion  of  sales  from 
stock  that  will  satisfy  the  requirements 
will  depend  upon  the  character  of  the 
business; 

(5)  That  sales  are  made  regularly  in 
the  usual  oonrse  of  bnsinesB  to  the  public, 
Le,  to  purchaaen  other  than  Fedreal, 
State,  orlocal  Oovemment  agenctes;  this 
requhetaent  is  not  satisfied  if  the  con¬ 
tractor  merdly  seeks  to  sell  to  the  public 
but  has  not  yet  made  eucdi  aales;  tf  Oov- 
emment  agenctee  are  the  sole  pur- 
chasnrs,  the  bidder  wtM  nst  qmiUfy  as  a 
regular  dealer;  the  nmhber  and  amount 
of  sales  which  must  he  made  to  the  puUlc 
will  necessarily  vary  with  tibe  amoimt  of 
tstol  aales  and  the  nature  of  the  busl- 
nesa;  and 

<6)  ThatthehastnrMlsanertsbihbed 
aai  gslDg  csoeem;  it  h  act  sufficient  to 
ehsw  that  euiuffiveuHOIslMsa  been  made 
to  set  m>  toich  a  IsalBere. 
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(c)  With  regard  to  the  test  in  para- 
grac^  (b)  (5)  and  (6)  of  this  section,  as 
stated  in  the  Decisicm  of  the  Administra¬ 
tor,  “In  re  Herbert  Co.”  (9  WH  Cases  561, 
562  ( 1950) )  :  “It  is  plain  that  the  Act  and 
Regiilations  intended  to  bar  fnxn  re¬ 
ceipt  of  Government  contracts  those  per¬ 
sons  whose  regular  method  of  operation 
is  to  secure  contracts  and  thereafter  buy 
elsewhere  the  goods  necessary  to  fill  the 
contract.  While  it  was  not  contemplated 
by  the  regulations  that  every  Govern¬ 
ment  contract  awarded  to  a  dealer  be 
filled  from  stock  on  hand,  it  was  the  in¬ 
tention  to  require  that  Government  con¬ 
tracts  should  be  awarded  only  to  those 
dealers  who  maintain  a  stock  of  goods 
of  the  general  character  required  under 
the  Government  contract  in  question, 
and  who,  as  a  regular  course  of  business 
dealings,  make  sales  from  such  stocks.  It 
is  not  sujfflcient  for  a  dealer  to  show  that 
some  sales  are  made  from  stock,  or  that 
sales  from  stock  are  not  imusual  in  his 
business;  rather  he  must  show  that  in 
the  iisual  course  of  his  business  a  very 
substantial  amount  of  his  sales.are  made 
from  stocks  on  hand”  (emphasis  added) . 

(d)  Coal  dealers  are  exempted  from 
the  regular  dealer  requirements  of  the 
Act  on  certain  express  terms  and  condi¬ 
tions  which  are  set  forth  in  41  CFR  50- 
201.604(a) .  The  exemption  will  be  appli¬ 
cable  only  if  these  condlti(His  are  com¬ 


plied  with.  If  they  are  not,  the  general 
definition  of  regular  dealers  contained 
in  41  CFR  50-201.101  (a)  (2)  of  the  regu¬ 
lations  would  be  applicaUe. 

§  50-206.54  Regular  dealer  in  partieu- 
iar  products. 

In  addition  to  the  exemptions  from  the 
requirements  of  section  1(a)  of  the  Act 
which  have  been  granted  for  certain 
types  of  contracts  as  set  forth  in  41  CFR 
50-201.604,  special  alternate  qualifica¬ 
tions  have  been*  prescribed  for  hay, 
grain,  feed,  or  straw;  raw  cotton;  liun- 
ber  and  timber  products;  machine  tools; 
green  coffee,  petroleum;  agricultural  lim¬ 
ing  materials;  tea;  raw  or  unmanufac¬ 
tured  cotton  linters;  certain  manlum 
products  and  used  automated  data  proc¬ 
essing  (ADP)  equipment  in  recognition 
of  existing  industrial  and  commercial 
practices  in  those  industries.  These  spe¬ 
cial  qualifications  may  be  found  in  41 
CFR  50-201.101  (a)  (2)  and  41  CFR  50- 
201.604.  Characteristic  of  these  alterna¬ 
tive  qualifications  is  the  absence  of  a  re¬ 
quirement  that  the  dealer  physically 
maintain  a  stock. 

§  50-206.55  Agents. 

A  “manufacturer"  or  “regular  dealer” 
within  the  meaning  of  the  Act  and  regu¬ 
lations  may  bid,  negotiate,  and  contract 
through  an  authorized  agent  if  the 


agency  is  disclosed  and  the  agent  bids 
and  contracts  in  the  name  of  the  princi¬ 
pal.  Brokers  from  whom  foreign-made 
goods  consigned  directly  to  the  Govern¬ 
ment  are  purchased  need  not  qualify  as 
regular  dealers  imder  41  CFR  50-201.101 
(a)  (2)  since  the  contract  itself  is  not 
subject  to  the  Act. 

§  50—206.56  .4dinini9lrative  exemptions. 

Sections  50-201.101  (a)  (3)  (11)  and  50- 
201.601  of  Regulations  41  CFR  Part  50- 
201,  provide  for  the  granting  of  ex¬ 
ceptions  and  exemptions  from  the 
application  of  section  1(a)  of  the  Act 
upon  request  by  the  head  of  a  contract¬ 
ing  agency  to  the  Administrator.  Wage 
and  Hour  Division.  Such  request  should 
contain  all  pertinent  information  ena¬ 
bling  the  Administrator  to  determine  if 
such  exemptimi  is  necessary  to  avoid 
the  serious  impairment  of  the  ccmduct 
of  Government  business.  Any  such  re¬ 
quest  will  be  published  in  the  Federal 
Register  as  a  proposal  with  time  for 
public  comment. 

Signed  at  Washington.  D.C..  on  this 
13  day  of  1977. 

Warrem  D.  Landis. 

AeUno  Administrator, 
Wage  and  Hour  Division. 

(PR  Doe.T7-14487  PUed  6-19-77;8:46  am] 
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